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[bookmark: _Toc418057656][bookmark: _Toc432698125]About Queenslanders with Disability Network (QDN)
QDN is an organisation of, for, and with people with disability and the organisation’s motto is “nothing about us without us.” QDN operates a state-wide network of members who provide information, feedback and views from a consumer perspective to inform systemic policy feedback to Government and peak bodies. QDN also provides information and referral support to people with disability. 
QDN has over 700 members across Queensland. All of QDN’s voting members are people with disability.
[bookmark: _Toc273107840][bookmark: _Toc346890373][bookmark: _Toc363828327][bookmark: _Toc413879493][bookmark: _Toc418057657][bookmark: _Toc432698126]Value Statement on People with Disability
QDN’s work in providing feedback and input into systemic policy issues is based upon the organisation’s core values and the place of people with disability in an inclusive, Australian society. 
QDN believes that:
· All people with disability have a right to a place in the community and have contributions to make to community. This is as empowered, free citizens who are as valued, present, participating and welcomed as members of any dynamic and diverse society.
· The place of people with disability in the community is not just about people with disability having a house in the community.  Core to this is that they are welcomed in the community as ordinary citizens where they are genuinely given opportunities to contribute and actively participate. People with disability need to be in communities where their individuality, their talents, and their lived experiences of disability are recognised and acknowledged.
· Culturally and historically, people with disability are not afforded the same value, opportunities or access to community life.
· Any inclusion in community for people with disability is conditional and vulnerable to withdrawal. 
· Many people with disability in Queensland are excluded from the most basic experiences of ordinary lives.
· Current exclusionary practices are unacceptable and must be challenged.
· These issues affect not only people with disability but the whole community.
· [bookmark: _Toc418057658]The responsibility is shared. It lies within government (federal, state and local) and the community at large, to ensure that people with disability have a place and are resourced to belong in community.

[bookmark: _Toc432698127]About this Submission
QDN’s submission responds to the independent review of the National Disability Insurance Act 2013 (Cth) (NDIS Act) as required under section 208 of the NDIS Act. 
[bookmark: _Toc432698128]QDN Consultation and this submission 
Given the short timeframes of the legislative review, QDN has undertaken a targeted consultation with key members of people with disability who have been involved in various roles as peer facilitators, regional facilitators and group convenors leading peer led awareness-raising and participant readiness activities with other people with disability in preparation for the NDIS. 
[bookmark: _Toc432698129]Key Feedback
Queenslanders with Disability Network welcomes the opportunity to provide this submission on the review of the NDIS Act, 2013. QDN recognises the consent and privacy requirements surrounding this submission, however does not agree to provisions that would allow a third party to adapt and modify the submission for any purpose. QDN does not agree to its views and feedback - representing the voice of Queenslanders with disability, to be modified or adapted in a way that could misrepresent member views. 
QDN acknowledges the intention of this legislation is to promote the independence and social and economic of participation of people with disability in their community. Greater choice, control and flexibility over the supports they receive, to achieve these outcomes, is an essential part of this legislation and in line with the UN Convention on the Rights of Persons with Disabilities (CRPD). 
QDN makes the following comments and recommendations with regards to the key issues identified in the discussion paper.  
[bookmark: _Toc432698130]2. Principles
QDN recognises the importance of the rights of people with disability being enshrined in the NDIS Act, 2013. QDN believes this legislation, including its objects and principles, reflects the intention and objectives of the CRPD . QDN fully supports the continuation of the strength of these principles to drive the Rules and Operational Guidelines of the NDIS, to deliver rights-based system reforms. 
QDN recognises the importance of this legislation to interact effectively with State legislation and jurisdictions, and the interface between other systems highlights the complexity of implementation of this Act.  
[bookmark: _Toc432698131]3. Design of legislative framework
QDN acknowledges the need for Government to balance its obligation to deliver good governance in making and passing laws, through the use of non-prescriptive and principle- based legislations, with regards to this Act. 
QDN supports this legislative framework design, however highlights the potential for issues that may arise into the future where political and strategic imperatives may impact upon the operational guidelines developed by the NDIA in a way that focuses the NDIA’s perspective upon fiscal restraint and compromises the intention and principles of the NDIS. The Scheme is intended to enable people with disability access to goal orientated supports to achieve independence and social and economic participation in their community. 
QDN believes it is essential that the legislative framework of the NDIS delivers social and public accountability and enables democratic scrutiny, to protect and advance the fundamental human rights of people with disability, as enshrined in this legislation. QDN acknowledges the role of the Government in delivering a legislative framework that enables it to efficiently discharge its obligations and operationalise the Scheme, in an accountable and efficient manner within budget. However, QDN believes safeguards need to be in place within the legislative framework that ensure that accountability and the voice of people with disability and their families and carers is part of the decision making process, upholding the principles of the Act. 
QDN would not support any amendments to the legislative framework that enable Rules and Operational Guidelines to be made without transparent democratic processes in place. This may compromise the implementation of this legislation, to become driven only by economic rationalist decisions, rather than the principles of the Act. 
QDN acknowledges the Government’s responsibility for fiscal management of the scheme; however this must be achieved in a way that still delivers better outcomes for people with disability and their families/carers; and supports them to have greater independence, choice and control over the services they receive and social and economic participation.
[bookmark: _Toc432698132]4. Becoming a participant
QDN acknowledges the complexity around the design and implementation of the Act with regards to eligibility requirements, driven by the Productivity Commission Report and actuarial modelling, to deliver a financially sustainable scheme.  However, QDN members have continued to raise concern about the age requirement around people with disability needing to be less than 65 years of age to access this scheme. 
QDN members continue to raise the inequity of definitions across systems, as well as pointing out that the Commonwealth Government recently changed the age by which Australians can assess their superannuation and effectively ‘retire from working’. Member feedback to QDN has been that if the Government has legislated 67 as the new ‘cut-off’ age around workforce participation, the age eligibility around the NDIS should parallel this and also become 67. 
The definition of permanency of disability, as reflected in the experiences of participants with psychosocial disability in the trial sites raises implications for an individual’s participation and support within the scheme. Issues around NDIA planners varied definition of permanence also raise challenges around the nature of the supports – what they look like, how they are delivered and when - across both early intervention and capacity building supports that sit within individuals’ plans. 
Additionally, the language of describing supports for people with psychosocial disability within Section 25 of the Act as early intervention also does not reflect current best practice within a recovery-orientated framework. It does not acknowledge that these supports for people within this target group, depending on the nature of the psychosocial impairment and consequent disability, can be a core support that improves their functional capacity on an ongoing basis due to the chronic nature of their mental health issue. For many participants, without these core supports for areas such as communication, social interaction, learning, self-care and self-management, there will be a deterioration of an individual’s emotional and functional capacity where they will require significant interventions and in some cases hospitalisation to ‘stablise’ their functioning. This also places pressure on the sustainability of informal supports around the person, and is incongruent with the intention of the legislation. 
QDN believes that the potential for individual participants to ‘fall through the gaps’ of the different systems is heightened through Section 25 (3), and without clearer boundaries and tighter requirements, will see a large number of people with disability, particularly with degenerative, or psychosocial disability be shifted between systems, experiencing the challenges of fractured and fragmented pathways between systems and potentially mirroring what exists now. 
             (3)  Despite subsections (1) and (2), the person does not meet the early intervention requirements if the CEO is satisfied that early intervention support for the person is not most appropriately funded or provided through the National Disability Insurance Scheme, and is more appropriately funded or provided through other general systems of service delivery or support services offered by a person, agency or body, or through systems of service delivery or support services offered:
                     (a)  as part of a universal service obligation; or
                     (b)  in accordance with reasonable adjustments required under a law dealing with discrimination on the basis of disability.

QDN supports the review of the use of the definition of permanence within the access criteria of the scheme. QDN especially acknowledges the issues raised for people with serious mental illness in the context of permanency and current approaches to clinical treatment and support in this area.  QDN believes sufficient evidence exists to demonstrate that people with a particular mental health diagnosis have every likelihood of experiencing ongoing acute mental health episodes throughout their lives and that episodes impair their functional abilities.  QDN is also aware the Act’s definition around permanency appears to contradict contemporary recovery-orientation approaches seen as ‘best practise’ within this cohort and as such, is not something that people with serious mental health issues, their families and carers may embrace.  
Furthermore, QDN supports the principles of early intervention and capacity building supports as QDN member feedback has reinforced that such supports can reduce an individual’s need for support as their skills and capacity develop in a particular area.  

[bookmark: _Toc432698133]5. Participant plans
QDN acknowledges the importance of the provisions of reasonable and necessary supports within this legislative framework, and supports the balanced approach that enables the discharge of this responsibility with regards to the principles of the legislation. 
Within Section 34 which outlines reasonable and necessary supports, QDN believes that this needs to reflect the higher order principles and objects of the Act and support the inclusion of independence with relation to social and economic participation. 
QDN acknowledges the need for the NDIA to operate within its fiscal responsibilities, to deliver a sustainable scheme within budget. However, a key feature and promise of the scheme has been a shift away from the historical model of funding supports which have started from a basis of scarcity and fear and prescribed funding formulas, forcing people with disability to ‘work back from a dollar amount for a prescribed program type’. 
QDN believes it is important that any prescribed legislative conditions put in place that give control and capacity to the NDIA to ‘control costs’ in relation to individual plans does not compromise the intention, integrity and principles of the scheme. Additionally, it should not give rise to imposed bureaucratic processes that force people back into prescriptive funding programs and be required to ‘make their needs fit what’s prescribed’ rather than a needs-driven design of supports.
Within Section 48, the legislation prescribes the review of a participant’s plan. QDN supports the continuation of the control that is placed in the hands of the participant to be able to request a review of their plan at any time, in line with the principles of flexibility, and acknowledging that individual’s needs can change at any time. While QDN acknowledges the operational implications of resources that this may raise for the Agency, it is an important part of the change for individuals with disability who may have spent years with increased support needs, relating to a deterioration of their disability, and no options for seeking other goals and supports to meet these changing needs. This negative situation often leads to a decrease in an individual’s quality of life, and decrease in their capacity to have their basic needs met. 
With regards to Section 48 (2) where the CEO makes a decision not to conduct the review at the request of the participant, QDN recommends that the legislation include the requirement that an explanation be provided to the participant about the decision, which includes specific concrete reasons  rather than a  generic or ‘global’ response. 
[bookmark: _Toc432698134]6. Registered providers of supports
QDN believes that any registration process and compliance requirements surrounding providers of support under the NDIS need to underpinned by the principles of ensuring the delivery of high quality services which safeguard participants from abuse, neglect and exploitation. 
QDN acknowledges that the legislation prescribed arrangements for guidelines and frameworks around issues of quality and safeguards will ensure providers of support comply with a national approach to delivering quality supports. 
QDN understands that the compliance burden on providers of support is a significant issue and impacts upon providers’ ability to deliver responsive, innovative and effective services directly to people with disability. Currently, under the Registered Providers of Supports rules, registered providers are not required to report to the NDIA on a periodic basis. 
QDN recommends the introduction of legislative requirements which prescribe periodic reporting to the NDIA at a high level around a number of key areas including: 
· Number of participants being supported;
· Number of outcomes achieved in the reporting period as per individual plans;
· Number of reports of allegations of abuse, neglect and exploitation; 
· Number of complaints to the organisation; and
· Number of restrictive practices in place and number of restrictive practices reduced within the reporting period.
QDN also believes that the NDIA plays a significant role in protecting the safety and rights of people with disability through a registration process which ensures providers of support are qualified and safe to work with vulnerable people, and that appropriate checking measures are in place as prescribed, to give power to do so. 
[bookmark: _Toc432698135]7. Nominees
QDN supports the Australian Law Reform Commission’s recommendations regarding the treatment of decision-making under the NDIS Act, and supports the Commonwealth decision-making model and national decision-making principles. QDN believes it is essential that the legislation provides and promotes a supported decision-making model that ensures participants’ right to make decisions and if needed, get access to support that operates from the basis of the best interests of the person. 
QDN believes it is essential that support for decision-making is congruent with the principles of advocacy and done in an independent and impartial way, without conflicts of interest or biases. QDN sees these as an essential, fundamental principle within a complex market environment where participants with decision-making vulnerabilities may be influenced by market providers. 
QDN also believes it is essential to include a provision which requires Nominees to undertake to identify the interests and wishes of a participant around elements of the planning and implementation process. This would strengthen this legislation to uphold individual rights within decision-making processes and ensure people with disabilities are consulted. 
QDN supports the amendments to the NDIS Act to ensure it better integrates with State and Territory legislation with regards to guardianship and administration. It is essential that a hierarchy of decision makers is recognised within this Act. This needs to ensure automatic appointment as a Nominee of State legislated guardians or administrators who have authority to make decisions about specific matters that would relate to a participant’s plan. This will ensure that individuals who have formally appointed guardians and administrators are not disadvantaged or forced to experience fragmented and disjointed systems and, as an end-user, have the benefits of an integrated and streamlined system. 
[bookmark: _Toc432698136]10. Governance
QDN, as a member based organisation led by a Board of Directors where all voting members have disabilities, acknowledges the importance of ensuring people with disability are represented within the governance of organisations and have a key role within the decision-making. 
The NDIA Act 2013 identifies that Board members are required to have knowledge, skills or experience in at least one of four fields. However, the provision for the lived experience of a person with disability is listed as an/or within field (1) alongside a provider of disability services experience. The current prescribed requirements mean that field (1) can be either fulfilled by service provider knowledge, skills or experience or that of a user of disability services. QDN recommends that to ensure the voice of people with disability is at the table and a core part of the decision making of the Board, that field (1) be separated to include a provision for skills, experience or knowledge of the field of use of disability services. 
To further ensure the voice of people with disability is well represented within the Governance of the NDIA, QDN recommends that a prescribed number of people with disability are s given to the number of members on the Independent Advisory Council key representation criteria (1). This criteria currently states that ‘a majority of the members are people with disability, while other criteria state that ‘at least two members are carers of people with disability’ for example. QDN believes this ensuring there is a specific minimum number of people with disability as members of the Independent Advisory Council would support greater transparency and accountability and that the voice of people with disability is central to the decision making and governance of the Agency. 
[bookmark: _Toc432698137]Conclusion
QDN believes it is vital that any amendments to this legislation remain true to the intention and principles of the scheme which focus on enabling people with disability to have access to the supports they need to participate socially and economically in their communities and have their needs met in order to live their life. 
QDN recognises the need of Government to deliver an economically sustainable and viable scheme within its allocated fiscal resources, however, highlights the importance of delivering outcomes for people with disability which give effect to Australia’s obligations under the Convention on the Rights of Persons with Disabilities. 
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